Access to Information Appeal
17 January 2006 at 9:30am

Case for the Appellant: I have read the case submitted by the Development Department, which in essence declines to release information to me because they do not agree with the use that I have made of earlier information, and they believe that I will make similar use of any new information that is released to me. By implication their decision is a personal one, and would not apply to any other elected member of the Council.

I submit that this decision is unlawful. The release of information to elected members and the public is governed by statute law and common law, and the opinions of officers within the Development Department about the motives and behaviour of the elected member seeking information are simply irrelevant to a decision about whether the information should be released or not.
I further submit that for Development officers to withhold information and to discriminate between one member of Council and another, in order to control the opinions expressed by elected members, is an infringement of Article 10 in the European Convention of Human Rights. Not only are my human rights infringed, but also those of my electors to be kept informed of matters before the Council that may affect them and their families and at all times to be represented by a well-informed and independent member of Council.

The paper submitted by the Development Department contains a some serious inaccuracies. In particular, paragraph 2.2 is misleading and there is an ongoing External Audit investigation into these assertions. Paragraph 2.5 totally misrepresents the “alternative” proposals, setting up a straw man to demolish, as was previously done at the Executive Board. The intention is to refurbish St Ann’s Mills as part of a self-financing community punishment and training scheme in partnership with the Probation Service, and possibly also with the Prison Service, depending on the outcome of future Home Office reorganisation. The mill would be used initially for training purposes and the construction of a Kirkstall Valley Park. It would ultimately serve as a new home for Leeds Canoe Club and a new city-centre white water canoe training course, as a visitor / interpretation centre for the Kirkstall Valley Nature Reserve (as originally envisaged in plans agreed by both Leeds City Council and the Leeds Development Corporation) and as a base for other local community groups.
Paragraph 4.2 describes a self-inflicted wound. My requests for information are very simple and easily satisfied. If have sought only photocopies, or preferably electronic copies of original documents relating to the Kirkstall Mills project. My primary requests are few in number. In response the Development Department has devised a labyrinthine internal procedure, whose effect is obfuscate and delay, writing reports that were not requested, and passing messages between officers instead of providing the documents originally sought.

The public criticism of some deeply flawed proposals from the Development Department is entirely justified and is a proper part of the political process. It addresses legitimate financial, probity and public safety concerns. Officers should not have gone to the Executive Board in December 2004 without a viable, costed highway scheme.
Access to Information is governed by section 100 A-I of the Local Government Act 1972, as inserted by the Local Government (Access to Information) Act 1985 and by the Local Government Act 2000. The Secretary of State has exercised powers granted in sections 22 and 105 in the Local Government Act 2000 to issue two Statutory Instruments, SI 2000 No 3272 with some fairly minor amendments contained in SI 2002 No 716.
The law has changed only slightly over the last 20 years. Part IV of SI 2000 No 3272 provides as follows:
Additional rights of access to documents for members of local authorities

     17.  - (1) Subject to paragraphs (3) and (4), any document which - 

(a) is in the possession, or under the control, of the executive of a local authority; and

(b) contains material relating to any business to be transacted at a public meeting,

shall be available for inspection by any member of the local authority.

    (2) Subject to paragraphs (3) and (4) any document which - 

(a) is in the possession, or under the control, of the executive of a local authority; and

(b) contains material relating to - 

(i) any business transacted at a private meeting;

(ii) any decision made by an individual member in accordance with executive arrangements; or

(iii) any key decision made by an officer in accordance with executive arrangements,

shall be available for inspection by any member of the local authority when the meeting concludes or, where an executive decision is made by an individual member or a key decision made by an officer, immediately after the decision has been made.

    (3) Where it appears to the proper officer that compliance with paragraph (1) or (2) in relation to a document or part of a document would involve the disclosure of exempt information of a description falling within any of paragraphs 1 to 6, 9, 11, 12 and 14 of Part I of Schedule 12A to the 1972 Act, paragraph (1) or (2), as the case may be, shall not apply as regards that document or part.

    (4) Where it appears to the proper officer that compliance with paragraph (1) or (2) in relation to a document or part of a document would involve the disclosure of advice provided by a political adviser or assistant, that paragraph shall not apply as regards that document or part.

    (5) The rights conferred by paragraphs (1) and (2) are in addition to any other rights that a member of a local authority may have.

*******
Section 2 (Interpretation) of SI 2000 no 3272 defines some terms as follows:
"document" means any report or background papers, other than that only in a draft form, taken into consideration in relation to an executive decision;

"executive decision" means a decision made or to be made, by a decision maker, in connection with the discharge of a function which is the responsibility of the executive of a local authority;

*******

The decision of the Executive Board in relation to the Kirkstall Mills on 15 December 2004 requires further reports to members, so that work that Development officers do in order to advance their proposals for these mills must necessarily “contain material relating to business to be transacted at a public meeting” whether or not the dates for such meetings have been explicitly fixed.
In any case, it would only be necessary for a member to make a formal Request for Scrutiny of an issue to guarantee that it would appear on a forthcoming Council agenda, if only for a meeting where the request was rejected. To insist that members go through this rigmarole every time they need contentious information would be an abuse of the Council’s processes, although I would support such devices if it appeared that open government were under threat.

Development Officers claim that the requested drawings and reports exist only in draft, and so are exempt from disclosure under the legislation.
I say that the “draft” argument could be mis-used by Development officers to undermine and defeat the primary purpose of the legislation, which is to secure open government. Therefore the interpretation of “draft” must be restricted to ephemeral documents which are little more than “calculations on the back of an envelope” and that any document which is sufficiently stable to form a basis for negotiation with third parties outside the Council must be sufficiently stable to disclose to elected members.
What is more, plans and drawings for the road access to Abbey Mills, which the Development Department still claim to be drafts, were disclosed to the Public by Development officers at a meeting of the Kirkstall Village Community Association held on 28 July 2005. It seems that officers are only prepared to disclose information to audiences they hope are sympathetic.
Furthermore, I also rely on paragraph (5) above: “The rights conferred by paragraphs (1) and (2) are in addition to any other rights that a member of a local authority may have.” I say that in addition to the rights conferred by the Local Government Acts, I have a common law need to know about the designs and drawings for Abbey Mills and St Ann’s Mills as an elected member representing the area in question, with legitimate concerns about matters of public interest and importance.

The remainder of this document relates to my “need to know”.

1) Serious and well documented doubts have been expressed about the factual accuracy of information that the Development officers have previously supplied to elected members and the public, and the officers’ original report to the Executive Board on 15 December 2004 is the subject of an ongoing External Audit inquiry. It is already clear that the work needed at Abbey Mills was costed on a completely different basis to the Council’s other small industrial units, and that the effect was to distort the decision-making process. In addition, the first report to the Executive Board was undermined by serious arithmetic errors and transcription errors, to the point that every number in the discounted cash flow analysis was wrong, for one reason or another.
2) St Ann’s Mills may not be the best location for the proposed “incubator units” and this proposal is in any case inconsistent with the report on 15 December 2004 to the Executive Board, and the assurances that were subsequently given to the Scrutiny “call in” hearing. In particular, it will make it difficult to relocate the existing businesses from Abbey Mills without considerable “new build” and a highly contentious planning application, the need for which was previously denied. There are “best value” arguments about the location of any incubator units, and whether the Council should be building them at all. I refer to the table of refurbishment costs for LCC industrial properties provided for the Panel.
3) The road proposals at Abbey Mills cannot meet local or national highway design criteria and represent a significant threat to public safety. The national guidance is in the “Design Manual for Roads and Bridges” published by the Department of Transport and there is local guidance which says much the same thing. The proposed junction is on the inside of a blind corner. In particular, it is geometrically impossible to achieve the recommended sight lines and staggered junction offsets without causing very serious adverse effects on Kirkstall Abbey Park, nor is there sufficient space in the centre of the A65 Abbey Road to accommodate turning vehicles safely. I refer to a 2 minute video illustrating the traffic hazards associated with the proposed new road access to Abbey Mills.
4) Attempts to improve the highway design will be at the expense of the local environment, leading to massive earthworks and a significant loss of attractive mature trees on the border of Kirkstall Abbey Park, which contains a scheduled Ancient Monument. This environmental damage would be within the curtilage of, and affect the setting of, a listed building and require the demolition of an important part of the listed structure.

5) Development officers are currently publishing factually incorrect material on contentious matters relating to Abbey Mills and St Ann’s Mills, and these publications are designed to persuade the public to hold a particular view on a question of policy, contrary to the Government Guidance contained in Circular 6/2001 Code of Recommended Practice on Local Authority Publicity, paragraph 19. These errors are outlined in my recent letter to the Monitoring Officer. Had I been given access to restricted documents, the accuracy and balance of this publicity material would have been greatly improved. These publications may be unlawful because they conceal from the public important information that is required to build an informed view of the consultation issues. 
6) It is apparent from those documents that were recently released to the Kirkstall councillors that there was no legal basis for their previous retention. Development officers have shown by their actions that they are unaware of the law relating to Access to Information, and their judgement cannot therefore be trusted in relation to those documents that are still being retained.
7) The road works associated with the officers’ proposals at Abbey Mills and St Ann’s Mills appear to facilitate a nearby commercial development proposal from Mr Paul Caddick and Leeds Rugby Limited, that is known to Development officers but which has not been disclosed to most elected members or to the Executive Board. In particular, I refer the Appeal Panel to the map illustrating the Access Roads needed for Rugby Pitch Development, and to the exchange of email messages between the Kirkstall councillors, Mr Martin Sellens, and Mr Caddick’s officers on 24 February 2005, and to the agenda for the meeting prepared by Mr Caddick. I submit that the strengthening of the 18th century road bridge serving St Ann’s Mills, and the termination of the new access road to Abbey Mills only a few metres from the immediately adjacent development site will facilitate future commercial development by third parties, and are unnecessary for the beneficial use of the Kirkstall Mills. Developers conducted a major engineering survey for a new road bridge over Abbey Mill goit in Autumn 2003 shortly before the Development Department showed a sudden interest in the Abbey Mills site, and this road bridge across Abbey Mill goit was supported by Development officers at an internal meeting held on 24 April 2004. It is anticipated that Mr Caddick will surrender his lease on the Leeds Rugby Academy, and seek planning consent for residential development near Abbey Gardens when he moves the existing sports operation to a new rugby stadium at Bramhope, as he has consistently said he intends to do.
Councillor John Illingworth
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